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Hoping for the best; preparing for the worst

DB Scheme - employer insolvency

It is a fact of life that not all employers will survive as long as their pension scheme, despite the best efforts of
everyone involved. Trustees are acutely aware of this risk, but what should they be doing if the solvency of the

scheme's employer becomes a challenge? Arc’s lawyers have a great deal of experience in these circumstances, and

this note gives some ideas of the types of issues the trustees should consider.

1. Signs of trouble

Trustees should be aware of the risks attached to their employer covenant and the Pensions Regulator expects

trustees to have contingency plans in place (to the extent that the risks can sensibly be mitigated).

It is unlikely that employer insolvency will come out of the blue but by having good covenant monitoring

processes in place trustees should have the maximum opportunity to respond when things start to go wrong.

Practical points

Information is key . Ask the FD to provide an employer update at trustee meetings;
Encourage an open dialogue . Consider information sharing agreements

2. Securing the scheme's position

The existence of the Pension Protection Fund may well determine what benefits members ultimately get from
their membership of the scheme but trustees should try to act as they would if the PPF safety net was not there.
That means managing the risk of the scheme's funding level deteriorating and trying to get the best outcome

for the scheme on the employer's insolvency whilst also planning for any recovery in the employer's fortunes.

Whether trustees owe any duties to the PPF may be an interesting legal point but probably not one that many

will want to test.

Points to consider

Ask for contingent assets — even if you won't get them.

Value existing contingent assets — what is the return on insolvency?

Should investments be hedged for the strength of the employer covenant?

If the schedule of contributions needs to be amended to give the employer some breathing space,
how will the scheme benefit from any recovery in the employer's business?

Are the employer's recovery plans credible?

Consider trustee winding up powers and when you could (or should) use them.

Are there any unpaid debts, such as earlier section 75 triggers?

How would the scheme function if the employer becomes insolvent, and would pensioner payroll
still operate?
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Getting your house in order

The employer's insolvency will cause anxiety for members which can be exacerbated by a protracted scheme
wind-up or PPF assessment period. Making sure the scheme's records are in order can help ensure the process

runs smoothly.
Checklist

- Check the statutory employers on the scheme's annual scheme return are correct. Ensure you know

which companies need to be insolvent for the scheme to enter PPF assessment.

. Make sure you have a copy of all of the scheme's trust deeds and rules in a format that can easily be

passed on to an independent trustee or legal adviser if they are appointed by the PPF.

- Getthe membership datain asagood a state as it can be, particularly contact details for communications
to members. Poor data could cause delays if the scheme enters an assessment period for the PPF and

mean that members aren't kept informed of developments.

[f the worst happens...

Formal insolvency of the employer can take many forms, such as administration, liquidation or entering into a
Company Voluntary Arrangement, but in all cases it will involve the appointment of an insolvency practitioner.
One of the insolvency practitioner’s duties is to let the trustees know of the insolvency event, as well as the
Pensions Regulator and the Pension Protection Fund. The insolvency event will trigger an assessment period
for the Pension Protection Fund. This will result in the scheme either transferring to the PPF or being wound

up unless another employer takes on responsibility for the scheme.

Restructuring of a distressed group might notinvolve an insolvency event, though, and the employer may receive
advice from an insolvency practitioner to help them do that. The Corporate Insolvency and Governance Bill
currently going through Parliament may increase employer's restructuring options and make insolvency events
less likely to occur. Trustees will want to ensure that they are involved in any restructuring process and keep the

recommendations of this note in mind throughout any restructuring.
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Please note that this document is not a statement of the law and is intended for general information purposes only. It does not constitute
advice and Arc Pensions Law is not responsible for any result arising from reliance on its content. Specific advice should be taken if you

think any of the matters referred to affect you — please contact us if we can help.

If you no longer wish to receive these communications from us, please do let us know and we will update our records.
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